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I. Neutrality Agreements (Private Sector) 

 
 A “neutrality agreement” is a contract in which an employer and a union establish rules 
and procedures for an organizing campaign and the selection of a collective bargaining 
representative.  In this sense, the parties voluntarily make their own rules, consistent with the 
protections of the National Labor Relations Act.   
 

In upholding a neutrality agreement, the Board has explained that “national labor policy 
favors the honoring of voluntary agreements reached between employers and labor 
organizations.”  Verizon Information Services, 335 NLRB No. 44 (2001).  “Neutrality 
agreements” are also known as “card check agreements,” “labor peace agreements,” “voluntary 
recognition agreements,” “private recognition agreements,” and “additional stores agreements.”    
 

Neutrality agreements are commonly used.  A 2001 empirical survey of 57 unions with at 
least 10,000 members identified 132 existing neutrality agreements.  See Eaton & Kriesky, 
Union Organizing Under Neutrality And Card Check Agreements, 55 Indus. & Lab. Rel. Rev. 
42, 45 (2001).  Neutrality agreements have been adopted in the hospitality, gaming, 
telecommunications, services, food and commercial, steel, and auto industries, among others.  Id.  
Union organizing campaigns have an overall success rate of 68% under neutrality agreements.  
Organizing campaigns have a success rate of 46% pursuant to NLRB elections.  Id. at 51-52.  
Neutrality agreements have been in use for decades.  See, e.g., Snow & Sons, 134 NLRB 709 
(1961), enfd. 308 F.2d 6877 (9th Cir. 1962). 
 
 The first step in the formation of a neutrality agreement is typically when a union 
approaches an employer whose employees it seeks to organize.  The union asks the employer to 
negotiate and enter into a neutrality agreement to establish the terms of the organizing campaign.   
 
 An employer may agree to negotiate a neutrality agreement in order to “resolve 
peacefully those tensions inevitably flowing from a union organizing effort.”  See, e.g., Hotel & 
Restaurant Employees Union Local 217 v. J.P. Morgan Hotel, 996 F.2d 561, 566 (2d Cir. 1993).  
Each party voluntarily gives up rights under the Act in order to make the union recognition 
process less burdensome for both.  The union agrees to forego strikes and picketing and the 
employer agrees to remain neutral and accept the results of a card check procedure.  Id.  
Meanwhile, employees have the power to accept or reject the union by signing or refusing to 
sign authorization cards.  Id.  Thus, neutrality agreements serve the interests of the union and the 
employer, while protecting the rights of employees. 
 
 Although neutrality and card check agreements have been in existence since before the 
enactment of the applicable labor laws in 1935, the Board has recently called into question 
whether they are binding so as to block a decertification petition.  See Dana Corporation, 341 
NLRB No. 150 (2004).  The Board’s stated reason for raising this issue is that card check and 
neutrality agreements are being used more frequently and effectively now.  The Board’s decision 
will come down at any time.     
 
 

 4



A.  The elements of a neutrality agreement 
 
 The following are common elements of neutrality agreements: 
 

1. Card Check 
 

Both parties agree to a card check procedure in lieu of a formal election conducted by the 
National Labor Relations Board.  Employees can sign a card authorizing a union to represent 
them.  A neutral third party (i.e. an arbitrator, a priest) counts the cards to determine if a majority 
of workers want a union.  If a majority signs cards for the union, the employer agrees to 
recognize the union for purposes of collective bargaining.  
 

2.  Neutrality  
 

The employer agrees to remain neutral during the organizing campaign. The employer 
agrees not to take any action or make any statement showing preference for or opposition to 
unionization.  The union agrees not to coerce or intimidate employees in their decision. 

 
3. No Economic Action 

 
Both the union and the employer agree to refrain from economic action, including strikes, 

picketing, or lockouts. 
 

4.  Union Access 
 

The employer agrees to provide reasonable, limited access to its premises and employees 
to the union.   

 
5. Employee Roster 

 
The employer agrees to provide a complete list of contact information of its employees. 
 

6. First Consideration 
 

Employer agrees to give first consideration in filling job vacancies to applicants referred 
by the union. 

 
7. Interest Arbitration. 

 
The parties agree to submit to binding interest arbitration if no agreement is reached on a 

first contract after a specified period of negotiations. 
 

8. Dispute Resolution 
 

The parties agree to submit any disputes concerning the interpretation or application of 
the neutrality agreement to binding arbitration. 
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9. Additional Facilities 
 
The employer agrees to recognize the union as representative of employees at facilities 

acquired after the agreement is signed, upon a proper showing of a card check majority by the 
union.  The employer may agree to extend an existing collective bargaining agreement to those 
facilities. 

 
B. Are neutrality agreements enforceable? 

 
1.  National Labor Relations Board Decisions 

 a.  Card check and Neutrality 
 
Neutrality agreements are enforceable under current law.  The Board has explained that 

“national labor policy favors the honoring of voluntary agreements reached between employers 
and labor organizations . . . The Board will enforce such agreements, including agreements that 
explicitly address matters of representation.”  Verizon Information Services, 335 NLRB No. 44 
(2001) (internal citations and quotation marks omitted).  “When an employer has agreed to 
recognize a union on the basis of a showing of majority support demonstrated by authorization 
cards, the employer will be held to that agreement.”  Id. at n.7, citing Goodless Electric Co., 332 
NLRB No. 96, slip op. at 4 (2000); Snow & Sons, 134 NLRB 709 (1961), enfd. 308 F.2d 6877 
(9th Cir. 1962).  

  
In Verizon Information Services, supra, the Board dismissed a representation petition 

filed by a union that was party to a neutrality agreement.  The agreement provided for employer 
neutrality, a card check recognition procedure, and union access to the employer’s premises and 
lists of employees, among other things.  The union sought to file for a Board-supervised election 
when the parties could not agree of the scope of the bargaining unit.  The Board ruled that the 
union could not seek a Board election after having invoked the provisions of a neutrality 
agreement to its benefit in organizing.  See also Cam Industries, Inc., 251 NLRB 11 (1980), 
enf’d, 666 F.2d 411 (9th Cir. 1982) (employer that had agreed to be bound by results of card 
check by third party was required to recognize union that had obtained authorization cards from 
a majority of employees); Baseball Club of Seattle, 335 NLRB No. 45 (2001) (voluntary 
recognition under neutrality agreement bars decertification petition). 

 
The Board has recently called into question whether an employer’s agreement to 

recognize the union following a card check recognition procedure will bar a petition to decertify 
the union.  Dana Corporation, 341 NLRB No. 150 (2004).  Practically speaking, this may mean 
that an employer will be able to undermine a card check agreement simply by sponsoring a 
decertification petition if the union obtains a majority through the card check procedure.  The 
Board’s decision could come down at any time. 
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 b.  Additional Facilities 
 
“Similarly, the Board has required employers to honor agreements to recognize a union 

as the representative of employees in stores acquired after the execution of a collective 
bargaining agreement and to apply the contract to those employees, upon proof of majority 
support for the union.”  Verizon, 335 NLRB No. 44 n.7, citing Kroger Co., 219 NLRB 388 
(1975); see also Pall Biomedical Products Corp., 331 NLRB No. 92 (2000).  The Board has 
upheld provisions that extend existing collective bargaining agreement to a new facility as long 
as the union can demonstrate majority support.  See Kroger Co., supra; see also MJS Garage 
Management Corp., 314 NLRB 172 (1994). 

 
 c.  Union Access and Employee Roster 
 
An employer may provide a union with an opportunity to address employees on company 

property and on company time.  Kroger Co., 275 NLRB 1478 (1985); Tecumseh Corrugated Box 
Co., 333 NLRB No. 1 (2001).  An employee roster provision is enforceable.  Pall  Biomedical, 
supra.  The Board has recently called into question whether mandatory meetings with union 
officials on company time constitute unlawful assistance to the Union in violation of the National 
Labor Relations Act. 
 
       2.  Court Decisions 
 

Courts have ruled that neutrality agreements may be enforceable in federal court under 
section 301 of the Labor Management Relations Act, 29 U.S.C. § 185.  See, e.g., Hotel & 
Restaurant Employees Union Local 217 v. J.P. Morgan Hotel, 996 F.2d 561 (2d Cir. 1993); 
Hotel & Restaurant Employees Union Local 2 v. Marriott Corp., 961 F.2d 1464 (9th Cir. 1992); 
see also UAW v. Dana Corp., 278 F.3d 548, 558 (6th Cir. 2002).  Parties may resolve 
representational issues contractually as long as their agreements are consistent with existing 
federal labor policy.  Marriott Corp., 961 F.2d at 1468.  

  
 a.  Card Check 

“An agreement to accept the results of a card check in lieu of an NLRB election is 
consistent with federal labor policy.”  Marriott Corp., 961 F.2d at 1468.  The Second Circuit has 
noted that a card check procedure, “which bypasses Board-conducted elections, provides an 
alternative method for employees to accept or decline union representation.”  J.P. Morgan Hotel, 
996 F.2d at 566.  The courts of appeals are in agreement on this point.  See Georgetown Hotel v. 
NLRB, 835 F.2d 1467, 1470-71 (D.C. Cir. 1987) (employer voluntarily may elect to be bound by 
card check procedure in lieu of Board election); Mo-Kan Teamsters Pension Fund v. Creason, 
716 F.2d 772, 775 (10th Cir. 1983) (valid contract in which employer recognized union majority); 
NLRB v. Cam Indus., Inc. 666 F.2d 411, 412 (9th Cir. 1982) (valid card check contract between 
employer and union). 
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 b.  Neutrality 

As to a requirement of employer neutrality, the Ninth Circuit has held that “[n]othing in 
the relevant statutes or NLB decisions suggests employers may not agree to remain silent during 
a union’s organizational campaign—something an employer is certainly free to do in the absence 
of such an agreement.”  Marriott Corp., 961 F.2d at 1470.  Similarly, the Sixth Circuit has held 
that “an employer's voluntary agreement to silence itself during union organizing campaigns 
does not violate federal labor policy.”  UAW, 278 F.3d at 558.  

 
c.  Other Elements 

The Ninth Circuit approved a “first consideration” requirement.  Id. at 1466-67.  The 
Second Circuit enforced a provision establishing arbitration as the exclusive dispute resolution 
mechanism for neutrality agreements.  J.P. Morgan Hotel, 996 F.2d at 567-68.  

 
   3.  Academic Commentary 

 
Commentators have noted that neutrality agreements are enforceable.  See Charles I. 

Cohen, Neutrality Agreements: Will the NLRB Sanction Its Own Obsolescence?, 16 Lab. Law. 
201, 204 (2000); George N. Davies, Neutrality Agreements:  Basic Principles of Enforcement 
and Available Remedies, 16 Lab. Law. 215, 216 (2000).   

 
Other commentators have explained that neutrality agreements are increasingly being 

used as an effective approach to labor organizing and to foster labor peace.  See, e.g., Roger C. 
Hartley, Non-Legislative Labor Law Reform and Pre-Recognition Labor Neutrality Agreements:  
the Newest Civil Rights Movement, 11 Berkeley J. Emp. & Lab. L. 369 (2001); Adrienne E. 
Eaton & Jill Kriesky, Union Organizing Under Neutrality and Card Check Agreements, 55 
Indus. & Lab. Rel. Rev. 42 (2001); Cynthia L. Estlund, The Ossification of American Labor 
Law, 102 Colum. L. Rev. 1527 (2002). 

 
4. Legislative proposals 
 

In Congress, Representative Miller and Senator Kennedy have proposed a bill, the 
Employee Free Choice Act, that would require employers to pursue card check procedures at the 
request of the Union.  The bill would also require binding arbitration for the first contract, and 
meaningful penalties for violations of organizing rights during a campaign.  On the opposite side, 
Representative Norwood has proposed a bill, HR 4343 (“The Secret Ballot Protection Act”), 
which would make it an unfair labor practice for an employer to bargain with a union that has not 
been selected by its employees pursuant to a secret ballot election under section 9 of the National 
Labor Relations Act.  If passed, this bill would outlaw card check recognition procedures. 

 
C. Obtaining a neutrality agreement 

 
1. Picketing for a Neutrality Agreement 
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The Board has explained that picketing to pressure an employer to obtain a neutrality 
agreement does not violate section 8(b)(7) of the Act.  New Otani Hotel & Garden, 331 NLRB 
No. 159 (2000).  The General Counsel has recently issued an advice memorandum 
recommending to the contrary. 

 
2. Present Demand for Recognition 
 

The Board has ruled that a union’s request for an employer to enter into a neutrality 
agreement does not constitute a present demand for recognition that would support an employer 
election petition.  See, e.g., New Otani Hotel & Garden, 331 NLRB No. 159 (2000), citing 
Windee’s Metal Industries, 309 NLRB 1074 (1992).  While the union has an organizational 
objective in requesting a neutrality agreement or obtaining authorization cards, such conduct 
falls short of an immediate claim that the union represents a majority of employees.  New Otani, 
331 NLRB No. 159.  A neutrality agreement necessarily assumes that an organizing drive will 
take place followed by a card check procedure to determine whether employees want union 
representation.  Id.  The General Counsel’s office has issued an advice memorandum that calls 
New Otani Hotel into question. 

 
However, if the union claims that it already has majority status, particularly where that 

claim is made in a sworn statement to a court, the Board may find that a request for a neutrality 
agreement is a present demand for recognition.  See, e.g., Rapera, Inc., 333 NLRB No. 153 
(2001). 

 
D. Negotiating a neutrality agreement 

 
1. The mandatory/permissive distinction 

 
In negotiating a neutrality agreement applicable to additional facilities the issue may arise 

as to whether each of its elements is a mandatory subject of bargaining for which a party may 
insist to impasse. The Board has held that additional facilities clauses can be mandatory subjects 
of bargaining where they are designed to protect existing bargaining unit work and wages.  See 
Pall Biomedical Products Corp., 331 NLRB No. 192 (2000), distinguishing Lone Star Steel v. 
NLRB, 639 F.2d 545, 556-59 (10th Cir. 1980).  The D.C. Circuit recently denied enforcement of 
the Board’s decision in Pall.  See Pall Corporation v. NLRB, 275 F.3d 116 (2002).  The court 
reasoned that with the additional facilities clause the union would merely “be in a position” to 
prevent the erosion of bargaining unit work. 

 
In an advice memorandum, the General Counsel’s office determined that a card check 

agreement applying to additional facilities was a mandatory subject of bargaining.  Sahara Hotel 
and Casino, Case No. 28-CB-4349 (N.L.R.B.G.C. Feb. 13, 1996).  The memorandum also stated 
that the “better view” is that employee roster and union access provisions are arguably 
mandatory subjects.  Id.  However, an employer neutrality provision was deemed a permissive 
subject.  Id. 
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II. Proprietary Interest Protection Agreements (Public Sector) 
 
 Like private employers, public agencies may want to avoid costly labor disputes 
associated with traditional labor organizing campaigns.  A public agency may have an economic 
interest in ensuring that its business relationships and investments are not disrupted by such 
disputes.  Accordingly, some public entities have required private employers with whom they do 
business to enter into what are called “proprietary interest protection agreements” (“PIPAs”). 
 
 A PIPA is an agreement between a labor organization and a private employer.  Similar to 
neutrality agreements, these contracts establish a card check recognition procedure and require 
both management and labor to refrain from taking economic action in an organizing campaign.  
Like neutrality agreements, their purpose is to foster labor peace.   
 
 However, PIPAs are more limited in scope than a standard neutrality agreement because 
of the legal implications of public agency involvement.  For example, PIPAs do not require 
neutrality.  They are confined to circumstances in which a substantial amount of public resources 
are at risk due to the demonstrable likelihood of labor/management conflict.  A public agency 
may not require a PIPA in order to establish a generally applicable labor policy or to regulate 
labor/management relations.  The sole purpose of a valid PIPA requirement is to protect an 
agency’s proprietary interests in narrowly prescribed circumstances where its economic 
resources are put at risk by labor/management conflict. 
 
 Public agencies have required two types of employers to enter into a PIPA:  (1) private 
contractors doing business with a public agency, or (2) employers on development projects in 
which the public agency has a proprietary interest.   
 
 For example, a Convention Center may have a proprietary interest in ensuring that 
security services are continuously provided without disruption by labor disputes.  The 
Convention Center could require successful bidders for a security contract to agree to a PIPA 
where there is a demonstrable risk of disruption due to an organizing campaign.  Additionally, a 
city development agency may have a proprietary interest in ensuring that municipal revenue is 
not adversely impacted by the proven likelihood of labor disputes on a hotel development 
project.  In such circumstances, the agency may require employers on the project to enter into a 
PIPA.  An example of this is the Minneapolis ordinance that requires PIPAs on certain 
hotel/restaurant projects.  See Minneapolis Code of Ordinances, Title 16, Chapter 422, Section 
190. 
 
 A.  The elements of a proprietary interest protection agreement (“PIPA”) 
 
 A PIPA typically provides for the following:   
 

1. A card check procedure to allow employees to register their preferences about 
union representation, and/or  

 
2. A mutual agreement between management and labor not to take economic 

action against each other during the course of the organizing campaign.   
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 Some PIPAs do not require card check, and instead simply require other elements, such 
as no economic action, no employer intimidation or false statements, and union access to 
employee roster and employer property.  Some PIPAs also apply for the duration of the public 
agency’s economic interest, extending beyond the period of an initial organizing campaign. 
 
 An employer is required to sign a PIPA only where a labor union has expressed its intent 
to organize its employees, and only where the public agency has determined that its economic 
interests are at risk.   
 
 A PIPA ordinance usually does not require employer neutrality because of the potential 
for First Amendment issues under the “unconstitutional conditions” doctrine.  See Perry v. 
Sindermann, 408 U.S. 593, 597 (1972).  But see Board of County Commissioners v. Umbehr, 
518 U.S. 668 (1996) (applying reasonableness test under First Amendment where the 
government is acting in its proprietary capacity).  However, employers are free to adopt 
neutrality provisions in the interests of labor peace.  
 
 B.  How may a public agency require a PIPA? 
  
  1.  Ordinance or Policy 
 
 A public agency may require its business partners to enter into PIPAs by adopting an 
ordinance or procurement policy.  The ordinance or policy would require agency personnel to 
analyze the risk to the agency’s economic interest due to the likelihood of a disruptive organizing 
campaign or other economic action.  For service contracts, a procurement policy could require 
that successful bidders on certain contracts enter into a PIPA if appropriate risk findings are 
made.  For development projects, the ordinance could require that employers enter into a PIPA 
as a condition for entering into a lease, loan, or other financing agreement if there are sufficient 
findings of risk.  
 

2. Request for Proposals (RFP) 
 

 A public agency may insert a provision into a request for proposals or bid specifications.  
The provision would require successful bidders for service contracts to enter into a PIPA where 
there is a credible threat to the agency’s proprietary interests. 
 
 C.  Is a PIPA requirement lawful? 
 
 The case law on point has upheld PIPAs.  See, e.g., HERE Local 57 v. Sage Hospitality 
Resources, LLC, 390 F.3d 206 (3d. Cir. 2004) (upholding Pittsburgh ordinance that prohibited 
economic action by the union and resulted in card check and neutrality agreement with hotel 
employer that received tax increment financing); Metropolitan Milwaukee Assoc. of Commerce 
v. Milwaukee County, 2005 WL 433139 (E.D. Wis., February 11, 2005) (upholding Milwaukee 
County Labor Peace Ordinance that prohibited employer false statements and intimidation, and 
provided for union access to employee rosters and employer property).  But see Aeroground, Inc. 
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v. City and County of San Francisco, 170 F.Supp. 2d 950 (N.D. Ca. 2001) (invalidating an 
airport’s card check rule that applied to third party employers).   
 
 Analysis of the applicable legal principles suggests that a PIPA requirement is likely to 
be upheld if it is designed to further the public agency’s proprietary interests rather than to 
establish a general labor policy. 
 

 1.  Preemption 
 
Preemption is the central legal issue.  Under federal labor law, two preemption doctrines 

could be relevant to the analysis of the validity of a PIPA ordinance.  The first is the so-called 
Garmon preemption doctrine.  See San Diego Building Trades Council v. Garmon, 359 U.S. 236 
(1959).  Under this rule, federal labor law preempts state or local regulation of conduct that is 
“arguably protected or prohibited” by the National Labor Relations Act, 29 U.S.C. § 151 et seq.  
The second is the Machinists preemption doctrine, which precludes state and local regulation of 
conduct that Congress intended to leave unregulated or leave subject to the play of economic 
forces.  See Machinists v. Wisconsin Employment Relations Comm’n, 427 U.S. 132 (1976).   

 
In Golden State Transit Corp. v. City of Los Angeles (“Golden State I”), 475 U.S. 608 

(1986) the Supreme Court applied the Machinists doctrine in ruling that the City of Los Angeles 
was preempted from conditioning the renewal of a taxicab operating license on the resolution of 
a labor dispute.  In applying its licensing scheme, the City was using a regulatory mechanism to 
control labor relations in a situation where the City had no contractual or economic interest at 
stake.  Accordingly, the City’s action was preempted. 

 
However, the Supreme Court has held that federal labor law preemption does not apply 

where a public agency acts as a proprietor or market participant rather than as a regulator.  See 
Building and Construction Trades Council v. Associated Builders and Contractors, 507 U.S. 218, 
232 (1993) [hereinafter “Boston Harbor”].  In Boston Harbor, a non-union contractors 
association challenged a Massachusetts state agency’s requirement that construction contractors 
on a public project abide by a union-only “project labor agreement,” which was designed to 
promote “worksite harmony, labor-management peace, and overall stability.”  See id. at 221.  
The contractors association contended that the union-only requirement was preempted by federal 
law governing labor organizing. 

 
The United States Supreme Court upheld the union-only requirement.  The Court 

reasoned that the state agency could require the union-only agreement because the agency was 
acting as a proprietor on the construction project rather than as a regulator.  Id. at 230-33.   

We hold today that [the state agency’s union-only requirement] is not government 
regulation and that it is therefore subject to neither Garmon nor Machinists preemption.  
[The union-only requirement] constitutes proprietary conduct. . . .  

See Boston Harbor, 507 U.S. at 232. 
 

The Court explained that the state agency had the same right to further its economic 
interests via requiring union-only agreements as a private proprietor would have: 

To the extent that a private purchaser may choose a contractor based upon that 

 12



contractor’s willingness to enter into a prehire agreement, a public entity as purchaser 
should be permitted to do the same. . . .  In the absence of any express or implied 
indication by Congress that a State may not manage its own property when it pursues its 
purely proprietary interests, and where analogous private conduct would be permitted, 
this Court will not infer such a restriction. 

Boston Harbor, 507 U.S. at 231.   
 

Applying Golden State and Boston Harbor, a PIPA requirement should be upheld as long 
as (1) the public agency is acting to further its proprietary interests rather than to regulate labor 
relations, and (2) analogous private conduct would be permitted. 

 
(a)  Proprietor or regulator? 

 
The crucial question for preemption analysis is whether a public agency would be acting 

as a proprietor or regulator in adopting a PIPA requirement.   
 

(i) Contracting for Services   
 
The case law supports the argument that a public agency acts as a proprietor, rather than a 

regulator, when it protects its interest in contracting for services.  In Boston Harbor the court 
emphasized “the conceptual distinction between a regulator and purchaser.”  507 U.S. at 229.  
The Court pointed out that Golden State would have been “a very different case . . . had the city 
of Los Angeles purchased taxi services from Golden State . . . In that situation, if the strike had 
produced serious interruptions in the services the city had purchased, the city would not 
necessarily have been pre-empted from advising Golden State that it would hire another 
company if the labor dispute were not resolved and services resumed by a specific deadline.”  Id. 
at 227.  Thus, the Supreme Court recognized that a public agency acts as a proprietor when it 
protects its interest in purchasing services without interruption by labor disputes. 

 
In a similar vein, the D.C. Circuit has explained that “the Government unquestionably is 

the proprietor of its own funds, and when it acts to ensure the most effective use of those funds, 
it is acting in a proprietary capacity.”  Building and Constr. Trades Dept. v. Allbaugh, 295 F.3d 
28 (D.C. Cir. 2002).  The D.C. Circuit upheld an Executive Order that banned federal agencies 
from requiring project labor agreements on federally funded projects.  The court ruled that the 
Executive Order was proprietary rather than regulatory because the federal government was 
acting to protect its funds.  Therefore, the government could place a labor-related condition upon 
the award of a construction contract in order to protect its economic interests.   

 
The court dismissed the fact that the government in many instances was not the owner of 

the projects:   
“[T]hat the Government is a lender to or a benefactor of, rather than the owner of, a 
project is not inconsistent with its acting just as would a private entity; a private lender or 
benefactor would be concerned that its financial backing be used efficiently.  In sum, the 
distinction between federally owned and federally funded projects is not relevant here.” 
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See Allbaugh, 295 F.3d at 35; see also Alameda Newspapers, Inc. v. City of Oakland, 95 F.3d 
1406 (9th Cir. 1996) (applying Boston Harbor even though city was not dealing with its own 
property but rather was acting as a marketplace participant). 
 

In the case of a PIPA requirement, a public agency has a financial stake in ensuring that 
there is no disruption of services due to expensive labor disputes.  In the event of a strike or other 
job action, the agency would incur the administrative cost of finding replacement services.  
Additionally, the agency would face the risk that services would not be provided properly, 
thereby jeopardizing its contractual interest in securing efficient and timely services and resulting 
in added costs.  The agency has an interest in establishing a peaceful, streamlined procedure for 
employees to decide whether to have a union.  Accordingly, the agency would be acting as a 
proprietor rather than a regulator in requiring a PIPA. 

 
It is important to note that the courts have declined to second-guess a government 

agency’s findings about whether a particular contractual condition is actually likely to further the 
agency’s economic interests.  The courts have restricted themselves to the narrow inquiry as to 
whether the contractual condition in question is proprietary or regulatory in nature.  See, e.g., 
The Legal aid Society v. The City of New York, 114 F.Supp. 2d 204, 239-40 (S.D.N.Y. 2000) 
(“Circuit courts applying the proprietary action theory have declined to question the wisdom of 
particular means selected by a state or municipality in order to achieve its proprietary purpose.”); 
Cardinal Towing & Auto Repair, Inc. v. City of Bedford, 180 F.3d 686, 695-96 (5th Cir. 1999) 
(deferring to city’s proprietary decision to replace broad scheme involving multiple towing 
contracts with more competitive scheme involving single towing contract); Associated Gen. 
Contractors v. Metropolitan Water Dist., 159 F.3d 1178, 1184 (9th Cir.1998) (“[Plaintiff] might 
not think that [the agency scheme] is the best way to address those concerns [of labor harmony 
and efficiency], but it is pellucid that the concerns are the typical ones held by any market 
participant who is interested in building out a project without incurring unnecessary transaction 
costs.  That is merely proprietary action.”). 

 
In the context of project labor agreements (“PLAs”), the courts have refused to insert 

themselves into the debate about whether such agreements help or hurt the government’s 
financial interests.  The courts have upheld government decisions to require PLAs, as in Boston 
Harbor, and have also upheld government decisions to forbid requiring them, as in Allbaugh.  In 
both cases the courts found that the government was acting in its proprietary interests.  In neither 
set of cases did the courts opine about whether PLAs are economically advisable.   

 
Similarly, the courts should not enter the debate about whether PIPAs are economically 

advisable.  The courts must defer to a public agency’s determination that such agreements are 
vital to protect against the cost and disruption that labor disputes pose to the timely and proper 
performance of its contracts.  

 
The weight of applicable authority establishes that a government agency is acting in its 

proprietary capacity where, as here, it establishes procurement rules to protect its economic 
interest in contracting for services.  See, e.g., Petrey v. City of Toledo, 246 F.3d 548 (6th Cir. 
2001) (requirements for towing contractors providing services to the city were not preempted); 
Tocher v. City of Santa Ana, 219 F.3d 1040 (9th Cir. 2000) (rules regarding towing contracts 
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were a “classic example of a municipality acting as a market participant”); Cardinal Towing & 
Auto Repair, 180 F.3d at 697 (city ordinance altering bidding scheme for municipal towing 
contracts was proprietary); Associated Gen. Contractors, 159 F.3d at 1183 (requirement that 
contractors adhere to collective bargaining agreement with particular benefits package was 
proprietary); Colfax Corp. v. Illinois State Toll Highway Authority, 79 F.3d 631, 634-35 (7th 
Cir.1996) (requirement that contractor adhere to area collective bargaining agreement was 
proprietary); The Legal Aid Society, 114 F.Supp. 2d at 239-40 (upholding the City’s decision not 
to contract with an  agency because of work stoppages was a proprietary decision and thus was 
not preempted by the NLRA); Minnesota Chapter of Assoc. Builders & Contractors, Inc. v. 
County of St. Louis, 825 F.Supp. 238, 243-44 (D.Minn.1993) (bid specification requiring bidders 
for jail construction contract agree to labor agreement with benefits levels and no-strike clause 
was proprietary); Hotel & Restaurant Employees Local 2 v. Marriott Corp, 1993 WL 341286 
(N.D. Cal. 1993) (city redevelopment agency’s request for assurances from two finalists for 
contract that their involvement in hotel project would not lead to labor strife was proprietary); 
see also Sprint Spectrum L.P. v. Mills, 283 F.3d 404 (2d Cir. 2002) (school district has 
proprietary interest in contracting for telecommunications services). 

 
In contrast, the courts have ruled that the government is regulating labor where it is not 

acting to further its own economic interest in its contractual relationships.  See, e.g., Golden 
State, 475 U.S. 608; Wisconsin Dep't of Indus., Labor & Human Relations v. Gould, Inc., 475 
U.S. 282, 289 (1986) (state law barring contracts with companies with record of NLRA 
violations was not proprietary); Chamber of Commerce v. Reich, 74 F.3d 1322, 1339 (D.C. Cir. 
1996) (executive order barring contracts with companies that permanently replaced striking 
workers was not proprietary); Aeroground, Inc. v. City and County of San Francisco, 170 
F.Supp. 2d 950, 958 (N.D. Ca. 2001) (rule requiring all employers operating at the airport to 
enter into card check agreement was unlawful because the airport did not “contract directly” with 
the employers for goods or services and had no economic interest in those contracts); Van-Go 
Transp. Co. v. New York City Board of Education, 53 F.Supp.2d 278, 288 (E.D.N.Y. 1999); 
(policy of refusing to conditionally certify replacement workers applicable to all transport 
contracts was not proprietary); Air Transport Assoc. v. City & County of San Francisco, 992 
F.Supp. 1149, 1179 (N.D.Cal.1998) (city ordinance barring contracts with employers that did not 
offer domestic partner benefits was not proprietary). 

 
Furthermore, the Supreme Court’s decision in Boston Harbor establishes that labor peace 

provisions are a valid means of furthering the government’s proprietary interests.  As explained 
above, Boston Harbor involved a requirement of union-only agreements that were intended to 
promote “worksite harmony” and “labor-management peace” by minimizing tensions among 
workers and banning strikes.  507 U.S. at 221.  By analogy, the elements of the PIPA 
requirement, including the prohibitions on strikes and lockouts, as well as the “card-check” 
mechanism for union recognition, are a valid means of furthering the City’s proprietary interests 
by eliminating labor strife.   

 
If anything, a PIPA requirement is better tailored to further a public agency’s proprietary 

interests and is even less “regulatory” than the provision at issue in Boston Harbor.  The PIPA 
requirement simply provides certain procedures for fostering labor peace, whereas the Boston 
Harbor provision went so far as to actually require union contracts.  Therefore, the PIPA 
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requirement is ostensibly less intrusive as to federal labor law than the provision sustained in 
Boston Harbor.  See Babler Brothers, Inc. v. Roberts, 995 F.2d 911, 916 (9th Cir.1993) 
(upholding labor condition for public works contractors where it was deemed less intrusive than 
the union-only requirement in Boston Harbor).  Therefore, if drafted properly, a PIPA 
requirement in contracting for services should withstand preemption challenge. 

 
 
 

(ii) Development projects 
 
An agency acts as a proprietor on development projects on which it has an ownership 

interest, as when it acts as a project owner.  This was the case in Boston Harbor, where the state 
agency acted as project owner.  507 U.S. 218.  Similarly, a public agency acts in a proprietary 
capacity where it leases property.  See, e.g., Hotel & Restaurant Employees Local 2 v. Marriott 
Corp, 1993 WL 341286 (N.D. Cal. 1993) (city redevelopment agency’s consideration of 
neutrality agreement with a union in leasing land for a hotel project was not preempted by the 
NLRA).  Moreover, an agency acts in its proprietary interests when it puts its economic 
resources at ongoing risk as a lender or guarantor.  If it provides a loan or guarantee, a public 
agency may find that its financial investment is in jeopardy if there is a likelihood of disruptive 
and costly labor disputes on the project.  The agency can act as a “market participant” by 
requiring a PIPA to protect against those costs.  See Boston Harbor, 507 U.S. at 229-30.  
Additionally, the Third Circuit has held that a City is acting in its proprietary interests when it is 
taking steps to protect tax increment financing revenues.  HERE Local 57 v. Sage Hospitality 
Resources, LLC, 390 F.3d 206 (3d. Cir. 2004). 

 
(b)  Analogous private conduct 

 
A PIPA requirement is likely to avoid preemption where “analogous private conduct 

would be permitted.”  Boston Harbor, 507 U.S. at 231.  This criterion is met because private 
parties may lawfully enter into PIPAs to protect their economic interests, and may require their 
business partners to have PIPAs.  As noted above, it is well settled that private employers may 
lawfully enter into PIPAs, which are known as “card check agreements”, “labor peace 
agreements” or “voluntary recognition agreements” in the private sector.  Hotel & Restaurant 
Employees Union Local 217 v. J.P. Morgan Hotel, 996 F.2d 561 (2d Cir. 1993); Hotel & 
Restaurant Employees Union Local 2 v. Marriott Corp., 961 F.2d 1464 (9th Cir. 1992); Cam 
Industries, Inc., 251 NLRB 11 (1980), enf’d, 666 F.2d 411 (9th Cir. 1982).  

 
Moreover, private employers can require companies with whom they do business to be 

party to an agreement.  See, e.g., Woelke & Romero Framing, Inc. v. NLRB, 456 U.S. 645 
(1982).  Private companies may require that employers they contract with be signatory to PIPAs 
in order to protect their economic interests.  A public agency should be allowed to do so as well 
when it is acting as a market participant.  By authorizing the use of a PIPA in appropriate 
circumstances, the agency is simply wielding power that any proprietor or purchaser of services 
would have at its disposal.  Marriott Corp., 1193 WL at *7. 
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  3.  Conclusion 
 

 A PIPA requirement would not be preempted by federal labor law as long as it is 
designed to further the public agency’s proprietary interests rather than regulatory objectives.  
Therefore, the courts are likely to continue to uphold such a requirement. 
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