
File #: 2020-7894

Type: Regular Agenda Item

Body: City Council

On agenda: 4/21/2020

Title:
Adoption of Urgency Uncodified Ordinance (A) Imposing within the City of Alameda a Temporary Moratorium on (1) Residential and Commercial Evictions Due to or During the COVID-19 Pandemic, (2)
Landlords' Shutting off Utilities in Residential and Commercial Rental Units Except for Emergency Situations and Essential Activities, and (3) Rent Increases for Fully Regulated Residential Rental Units Until
January 1, 2021, and (B) Repealing Ordinance No. 3273. (Community Development)

Attachments: 1. Ordinance

Title
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Body

To: Honorable Mayor and Members of the City Council

EXECUTIVE SUMMARY

On April 7, 2020, the City Council adopted an urgency ordinance that: 1) repealed the urgency ordinance it adopted on March 17, 2020 establishing a moratorium on residential evictions for
non-payment of rent and utility shut-offs for non-emergency work for 60 days due to the COVID-19 pandemic and 2) replaced the urgency ordinance with a new urgency ordinance that
expanded the eviction moratorium to include commercial tenants and added a moratorium on foreclosures for commercial and residential mortgagors.  As part of adopting that ordinance, City
Council directed staff to prepare an urgency ordinance to provide a rent freeze for the remainder of 2020. 

As a result of that direction, staff has prepared a new urgency ordinance that repeals the April 7 urgency ordinance (Ordinance No.3273) and replaces it with a more comprehensive ordinance
that expands the protections provided by the April 7,2020 ordinance to include a moratorium on residential evictions during the pandemic for no-fault evictions (owner move-in and Capital
Improvement Projects (CIPs)), expands permitted utility shut-offs to include those for “Essential Activities” as defined in the March 31, 2020 Alameda County Health Officer Order, precludes a

landlord from applying rent paid on the 30th day and thereafter following the lifting of the local emergency to deferred rent unless specified by the tenant, and provides a rent freeze for fully
regulated residential units for the remainder of 2020.

BACKGROUND

On April 7, 2020, the City Council adopted an urgency ordinance that: 1) repealed the urgency ordinance it adopted on March 17, 2020 establishing a moratorium on residential evictions for
non-payment of rent and utility shut-offs for non-emergency work for 60 days due to the COVID-19 pandemic and 2) replaced the urgency ordinance with a new urgency ordinance that
expanded the eviction moratorium to include commercial tenants and added a moratorium on foreclosures for commercial and residential mortgagors.  These protections are in place until 30
days after the end of the rescission of the declaration of the local emergency declaration.  The ordinance provides a substantive defense in a court proceeding regarding an unlawful detainer. 
Such defense shall  be available to residential and commercial tenants, and to residential and commercial mortgagors, between March 1, 2020, and 210 days after the conclusion of the
COVID-19 pandemic as evidenced by the City of Alameda (City) rescinding its declaration of local emergency.

The ordinance was effective immediately and provides that the moratorium is only in place from March 1, 2020 until  30 days after the local emergency is rescinded.  Therefore, while a
tenant/homeowner cannot be evicted for seven months following the conclusion of the local emergency for non-payment of rent or for a notice to quit following a foreclosure of a mortgage that
occurred during the local emergency period, s/he can be evicted for non-payment of rent or after a foreclosure of a mortgage, 30 days following the end of the local emergency period.

As part of its consideration of the urgency ordinance on April 7, 2020, the City Council heard public comments regarding the economic challenges residential tenants are faced with as a result of
the COVID-19 pandemic.  Public comments noted that many tenants have lost their jobs, have seen work hours reduced, are working less hours due to child care demands, or are sick or caring
for sick family members.  Further, the likelihood that tenants’ incomes will be completely restored to pre-pandemic levels immediately following the lifting of the Shelter in Place order is remote
(for example, Alameda Unified School District has already announced that schools are closed until the Fall 2020).  Therefore, public commenters asked the City Council to consider a rent freeze
to help mitigate these economic impacts. 

As a result of public comments received and City Council members’ concern about the ability of tenants to timely get current on any rent deferred during the moratorium period and afford a rent
increase during the remainder of the calendar year, City Council directed staff to prepare an urgency ordinance establishing a rent freeze for its consideration.

DISCUSSION

In response to City Council’s direction, staff has prepared an urgency ordinance that:

• repeals the April 7, 2020 urgency ordinance which provides a moratorium on commercial and residential evictors and foreclosures for non-payment of rent due to a substantial loss of
income/revenue as a result of the COVID-19 pandemic;

• expands the protections provided by the April 7,2020 ordinance to include a moratorium on residential evictions during the pandemic for no-fault evictions (owner move-in and Capital
Improvement Projects (CIPs));

• expands permitted utility shut-offs to include those for “Essential Activities” as defined in the March 31, 2020 Alameda County Health Officer Order;

• precludes a landlord from applying rent paid on the 30th day and thereafter following the lifting of the local emergency to deferred rent unless specified by the tenant; and

• provides a rent freeze for fully regulated residential units for the remainder of 2020.

Expansion of Protections to Include a Moratorium on No-Fault Evictions

Under the current ordinance establishing a moratorium on evictions, a landlord could evict a tenant as part of an owner move-in or an approved CIP (no-fault evictions).  Other rent control
jurisdictions have prohibited landlords from evicting tenants for those reasons during the local emergency as no-fault evictions present the same challenges for displaced tenants as would an
eviction for failing to pay rent, for example, forcing tenants to find alternative housing when they are required to shelter in place, or showing creditworthiness for a new rental when a tenant may
be currently under- or un-employed. 

Under the proposed ordinance, landlords would be prohibited from evicting tenants based on an owner move in or as part of an approved Capital Improvement Plan (subsections E and G,
Section 6-58.80, Alameda Municipal Code) during the COVID-19 pandemic.  Other no-fault evictions, such as withdrawal from the rental market, are not addressed in the urgency ordinance due
to state law preemption issues and because, as a practical matter, tenants are provided at least 120 days (and in some cases up to a year) notice before they must vacate.

Expand Permitted Utility Shut-Offs to include those for “Essential Activities”

The current urgency ordinance allows commercial and residential utility shut-offs for emergency work only.  The new ordinance would expand permitted commercial and residential utility shut-
offs to also include those that are required for “Essential Activities” as defined in the March 31, 2020 County of Alameda Health Officer Order, but for the shortest time possible to conclude work
related to the “Essential Activity”.

Prohibit a Landlord from Applying Rent Received to Deferred Rent unless Specified by the Tenant

Under the existing, and proposed, ordinance, following 30 days after the City Council’s rescission of the Declaration of Local Emergency, tenants will be expected to resume making their usual,
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monthly rent payments and, over time, repaying the deferred rent payments.  There is nothing in the current moratorium ordinance that would prohibit a landlord from allocating what would
otherwise be the usual monthly rent to the deferred payment, thereby making the current rent delinquent and subject to a three day notice to quit or pay rent and for which there would be no
substantive affirmative defense.

The proposed ordinance would clarify that landlords would be prohibited from allocating rent they receive 30 days after the rescission of the Declaration of Local Emergency to any deferred rent
payments that may have accrued between March 1, 2020 and 30 days after the rescission unless the tenant so designates.  That will prevent a landlord from finding a tenant in default of the
tenant’s current rent and issuing a three-day notice to quit or pay rent so long as the tenant was paying the current rent. 

Provide a Rent Freeze for Fully Regulated Residential Units for the Remainder of 2020

In response to City Council’s direction to provide a rent freeze for fully regulated residential rental units for the remainder of 2020, it is important to summarize the City’s current rent control
protections.  In 2019, City Council adopted two ordinances that comprehensively overhauled the City’s Rent Program, first established in March 2016.   The first ordinance eliminated “no cause”
as grounds for eviction.  The second ordinance established September 1, 2019 as the date of a tenant’s Base Rent, provided that landlords could increase rents by no more than 70% of the
percentage change in the Consumer’s Price Index (the Annual General Adjustment [AGA], established the AGA between September 1, 2019 and August 31, 2020 as 2.8%, and provided a
process for “banking” a rent increase if a landlord chooses not to increase rent in any given year.  The maximum allowable rent increase applies to fully regulated residential units (i.e., multi-
family units built before February 1995).

As part of establishing the AGA, the Rent Program Administrator announces in May of each year the AGA for the 12 months between September of that year and August of the following year,
based on the percentage change in the Consumer Price Index from April to April.

While the City Council has previously adopted an urgency ordinance to provide a moratorium on commercial and residential evictions for non-payment of rent due to a substantial loss of
income/revenue due to the COVID-19 pandemic, it has directed staff to strengthen protections for residential renters in fully regulated units by establishing a rent freeze through December 31,
2020.

Alameda renters have suffered, or will suffer, significant financial impacts from the COVID-19 pandemic, whether directly or indirectly, which impacts are likely to last for months beyond when the
State and Local Emergency is declared over.  Therefore, any rent increases between now and the end of 2020 will threaten the public health, safety and welfare of Alameda tenants, including
seniors, those on fixed incomes, those households with very low, low and moderate incomes, and those with special needs. 

Without a freeze on rent increases until December 31, 2020, tenants may be forced to choose between paying rent and providing food, clothing, medical care and child care for themselves and
their families.  As proposed, the rent freeze would be effective on April 21, 2020.  The on-going local emergency could result in households being displaced at a time when households are being
directed to shelter in place, thereby making it difficult and potentially a threat to a household’s well-being to find alternative housing due to a rent increase.  Moreover, even when the shelter in
place directive is lifted, rent increases during the remainder of 2020 could still threaten to displace households because many households may not have employment for some time and even
those who are able to return to work will need some time to recover financially.

The rent freeze would affect landlords and tenants differently based on when a tenant’s rent is scheduled to be increased.  Under the proposed urgency ordinance, landlords who have not
imposed a rent increase between September 1, 2019 and the date of the ordinance will be prohibited from imposing any rent increase between the adoption of the ordinance and December 31,
2020, even if a landlord has noticed a rent increase but the effective date of the increase is after the adoption date of the ordinance.  Those landlords will be able to increase their rents up to
2.8% as of January 1, 2021, but such increases will be prospective only, i.e., from January 1, 2021 forward.  [These landlords would be raising rents for the first time since the AGA was
established for the 12-month period beginning on September 1, 2019 and ending on August 31, 2020.]

The Rent Program Administrator will announce in May 2020, the AGA for the period September 1, 2020 to August 31, 2021. Landlords who otherwise could have increased their rents by that
AGA will be prohibited from doing so until January 1, 2021.  As above, those landlords will be able to increase their rents by the new AGA as of January 1, 2021 but such increases will be
prospective only.  [These landlords would be raising rents pursuant to the new AGA to be established for the 12-month period beginning on September 1, 2020 and ending on August 31, 2021.]

Landlords impacted by this freeze continue to have options to ensure a fair rate of return.  The ordinance provides if it presents a financial hardship to a landlord, a landlord may apply to the City
Manager for a waiver.  In addition, under the Rent Control ordinance, a landlord may also file a petition for a fair return on property.  With those options available to landlords, they are protected
from significant financial harm by this short-term freeze on rent increases. 

ALTERNATIVES

Staff recommends that the City Council adopt the urgency ordinance as described above.

The City Council could:

• Decline to adopt the ordinance and instead rely on the existing urgency ordinance that protects commercial and residential tenants and mortgagors from evictions and foreclosures
due to non-payment of rent/mortgage resulting from a substantial loss of income/revenue due to the COVID-19 pandemic.

• Modify the ordinance based on City Council direction received at the meeting.  For example, City Council may want to modify the length of the rent freeze or decline to extend the
eviction moratorium to no-fault evictions, etc.

FINANCIAL IMPACT

There is no impact to the General Fund from adopting an urgency ordinance establishing a moratorium on residential and commercial evictions due to loss of income resulting from the
COVID-19 pandemic or due to no fault evictions.  The ordinance will be relied upon as an affirmative defense in a court proceeding for an unlawful detainer.  Therefore, there is minimal staff
work associated with implementing those provisions of the ordinance. 

The Rent Program staff will administer the provisions of the ordinance regarding the rent freeze for fully regulated residential units through the remainder of 2020.  The City contracts with the
Housing Authority for these services through an existing staffing services agreement.  (A Rent Program staffing services agreement for Fiscal Year 2020-2021 is scheduled for City Council
consideration later this spring.)

MUNICIPAL CODE/POLICY DOCUMENT CROSS REFERENCE

This ordinance is proposed and drafted pursuant to the City of Alameda’s general police powers, Section 3-12 of the Charter of the City of Alameda, Article XI of the California Constitution, and
Government Code Section 36937.

ENVIRONMENTAL REVIEW

Adoption of this ordinance is exempt from review under the California Environmental Quality Act: Section 15378 (not a project); and Section 15061(b)(3) (no significant environmental impact).

CLIMATE IMPACTS

There are no climate impacts to adopting an ordinance establishing a moratorium on residential and commercial evictions due to or during the COVID-19 pandemic, utility shut-offs for non-
emergency or non-essential activities, and rent increases for fully regulated residential units until January 1, 2021. 

RECOMMENDATION

Adopt an Urgency Uncodified Ordinance (A) Imposing within the City of Alameda a Temporary Moratorium on (1) Residential and Commercial Evictions Due to or During the COVID-19
Pandemic, (2) Landlords’ Shutting off Utilities in Residential and Commercial Rental Units Except for Emergency Situations and Essential Activities, and (3) Rent Increases for Fully Regulated
Residential Rental Units Until January 1, 2021, and (B) Repealing Ordinance No. 3273.

CITY MANAGER RECOMMENDATION

The City Manager concurs with the staff recommendation.  Passage of this new Ordinance may require an amendment to the agreement with the Alameda Housing Authority for administration
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of the program.

Respectfully submitted,
Debbie Potter, Community Development Director

Financial Impact section reviewed,
Nancy Bronstein, Acting Finance Director

cc:  Eric Levitt, City Manager
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