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Title

Introduction of an Uncodified  Ordinance Amending Uncodified Ordinance No. 3275 to Extend the Time that Tenants Must Pay “Deferred Rent” from 210 Days to 395 Days Following the City
Council’s Rescission of the Local Emergency.  (Community Development)

Body

To:  Honorable Mayor and Members of the City Council

EXECUTIVE SUMMARY

Replacing urgency ordinances adopted on March 17, 2020, and April, 7, 2020, the City Council on April 21, 2020 adopted an urgency ordinance that provides a comprehensive set of protections
for residential and commercial tenants and well as residential homeowners and commercial property owners impacted by the COVID-19 pandemic.  Pursuant to Ordinance No. 3275, tenants
and homeowners are provided with an affirmative defense in an unlawful detainer proceeding for a termination of tenancy, or following foreclosure, for non-payment of rent, or a mortgage, during
the period of local emergency and for 30 days following the rescission of the declaration of local emergency, if the non-payment of rent or the non-payment of the mortgage, was the result of
financial impacts resulting from the COVID-19 pandemic.   As to any unpaid rent (deferred rent) accrued during this period, it would need to be paid within 180 days commencing 30 days after
the lifting of the local emergency (a total of 210 days) in order to avoid an eviction proceeding for failing to pay the deferred rent.

The local emergency declaration is entering its fourth month as a result of the on-going pandemic and the related Alameda County health orders and actions by the Governor to control the
spread of the coronavirus.  It is anticipated that the local emergency declaration will continue into the foreseeable future (the emergency declaration must be renewed every 60 days).  As a
result, there is growing concern that the current obligation to repay deferred rent accrued during the local emergency period within 210 days of the rescission of the emergency would create an
extreme hardship, possibly requiring tenants to double their rent payments.  The proposed ordinance would amend Ordinance No. 3275 to extend the period to pay deferred rent for an
additional six months and thereby allow tenants up to 395 days (13 months) to repay deferred rent.  All other provisions of Ordinance No. 3275 remain unchanged.

BACKGROUND

On April 7, 2020, the City Council adopted an urgency ordinance that re-established a moratorium for 60 days on residential evictions for non-payment of rent, and a 60-day moratorium on
residential evictions following a foreclosure of a mortgage.  (The ordinance creates the “moratorium” by providing a substantive defense to a tenant in an eviction proceeding if the reason for
failing to pay rent or the mortgage resulted from financial impacts arising out of the COVID-19 pandemic.)  The ordinance also provided a moratorium on utility shut-offs for non-emergency work
during the COVID-19 pandemic and it expanded the eviction moratorium to include commercial tenants. 

As a result of public comments received at the April 7, 2020 meeting and City Council members’ concern about the ability of tenants to timely get current on any rent deferred during the
moratorium period and/or afford a rent increase during the remainder of the calendar year, City Council directed staff to prepare for its consideration an urgency ordinance establishing a rent
increase freeze.

On April 21, 2020, City Council adopted Ordinance No. 3275 which expanded the protections provided by the April 7, 2020 ordinance.  The expanded protections:  1) established a moratorium
on residential  evictions during the pandemic for no-fault evictions (owner move-in and Capital Improvement Projects (CIPs));  2)  expanded permitted utility shut-offs to include those for

“Essential Activities” as defined in the March 31, 2020 Alameda County Health Officer Order; 3) precluded a landlord from applying rent paid on the 30th day and thereafter following the lifting of
the local emergency to deferred rent unless specified by the tenant; and 4) imposed a rent increase freeze for fully regulated residential units for the remainder of 2020.

The protections provided for in Ordinance No. 3275 are in place until 30 days following the rescission of the declaration of the local emergency.  Therefore, while a tenant/homeowner cannot be
evicted for seven months following the conclusion of the local emergency for non-payment of rent or for a notice to quit following a foreclosure of a mortgage that occurred during the local
emergency period, the tenant can be evicted for non-payment of rent or after a foreclosure of a mortgage, 30 days following the end of the local emergency period.

Thirty days following the rescission of the local emergency declaration, tenants will no longer be able to rely on the ordinance as a defense for non-payment of rent and must commence paying
rent as well as begin paying deferred rent.  The longer the local emergency is in place, the more likely the potential that the amount of deferred rent will increase, thereby increasing the burden
on the tenant not only to pay rent but also to pay deferred rent.  To ease this burden, it is proposed that Ordinance No. 3275 be amended to provide an additional six months during which a
tenant must pay any deferred rent.

DISCUSSION

When the City Council adopted Ordinance No. 3275, it recognized the possibility that 210 days would not be a sufficient period of time to pay deferred rent if the pandemic and resulting
emergency existed for a significant period of time.  At that time, there was discussion about whether or not 13 months, rather than seven months, would be more appropriate to ensure that
tenants were not faced with the prospect of paying as much as twice their monthly rent if the time period for paying deferred rent was the equivalent to the eviction moratorium period (i.e., the
local emergency lasts six months + 30 days = seven months after which rent must be paid and all deferred rent must be paid within the next six months).

The local emergency had been in place just over 30 days when Ordinance No. 3275 was adopted and the City Council decided that 210 days following the rescission of the local emergency
would be sufficient for payment of deferred rent but directed staff to check with stakeholders to determine if more time would be appropriate.  During the intervening months, the local emergency
has continued in place, the number of reported COVID-19 cases continues to rise and the scheduled re-opening of the economy has slowed, and in some instances been reversed.  It is unclear
if schools will re-open in the Fall and if child care will be available for working parents.  The current situation, and the attendant uncertainty regarding when people will be working again or
whether or not they will  get  sick from the coronavirus, argues for extending the period during which tenants who have been impacted by the pandemic can pay deferred rent.   Staff is
recommending that Ordinance No. 3275 be amended to extend the period during which deferred rent must be paid for an additional six months, thereby providing tenants with 13 months to pay
deferred rent.  The extended time will reduce the likelihood that tenants will be required to pay double rent to catch up on deferred rent and will increase the likelihood that tenants will continue
to remain housed.

Staff will be meeting with the East Bay Realtors Local Government Committee on July 10, and will provide any feedback received on the recommended Ordinance amendment to the City
Council at its July 21 meeting.  It should also be noted that the County of Alameda ordinance establishing an eviction moratorium provides a 12-month period in which to pay deferred rent.  The
proposed amendment will provide consistency with that aspect of the County ordinance.

ALTERNATIVES

• Introduce an ordinance that amends Ordinance No. 3275 to extend the period for payment of deferred rent by six months for a total of 365 days following 30 days after the rescission
of the local emergency declaration (395 days).

• Provide direction to modify the proposed ordinance.  For example, the City Council could determine that a different amount of time to pay deferred rent is appropriate.

• Decline to adopt the ordinance and instead rely on the existing urgency ordinance that provides 210 days to pay deferred rent (180 days commencing 30 days following the rescission
of the local emergency declaration).

FINANCIAL IMPACT

There is no impact to the General Fund from amending Ordinance No. 3275 to allow more time to pay deferred rent.  The ordinance will be relied upon by tenants as an affirmative defense in a
court proceeding for an unlawful detainer.  Therefore, there is minimal staff work associated with implementing those provisions of the ordinance.
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This ordinance is proposed and drafted pursuant to the City of Alameda’s general police powers, Article XI of the California Constitution, and Government Code Section 36937.

ENVIRONMENTAL REVIEW

Introduction (and eventual adoption) of this ordinance is exempt from review under the California Environmental Quality Act (CEQA) pursuant to CEQA Guidelines Section 15378 (b) (not a
project); and Section 15061(b)(3) (no significant environmental impact).

CLIMATE IMPACTS

There are no climate impacts to adopting an ordinance extending the time period during which tenants must pay deferred rent.

RECOMMENDATION

Introduce an uncodified  Ordinance amending uncodified Ordinance No. 3275 to extend the time that tenants must pay “Deferred Rent” from 210 days following the City Council’s rescission of
the Local Emergency to 395 days.
Adopt an Urgency Uncodified Ordinance (A) Imposing within the City of Alameda a Temporary Moratorium on (1) Residential and Commercial Evictions Due to or During the COVID-19Pandemic, (2) Landlords’ Shutting off Utilities in Residential and Commercial Rental Units Except for Emergency Situations and Essential Activities, and (3) Rent Increases for Fully RegulatedResidential Rental Units Until January 1, 2021, and (B) Repealing Ordinance No. 3273.

CITY MANAGER RECOMMENDATION

The City Manager concurs with the Community Development Director’s recommendation.

Respectfully submitted,
Debbie Potter, Community Development Director
Michael Roush, Chief Assistant City Attorney

Financial Impact section reviewed,
Nancy Bronstein, Interim Finance Director

cc:  Eric Levitt, City Manager
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