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Title

Discuss and Provide Recommendations Concerning Potential Amendments to Article VIII (Sunshine Ordinance) of Chapter II (Administration) of the Alameda Municipal Code, as Amended, to
Replace “Null and Void” Remedy

Body

To: Chair Schwartz and Members of the Open Government Commission

BACKGROUND

On November 1, 2011, the City Council amended the Alameda Municipal Code (“AMC”) to add a new Article VIII (Sunshine Ordinance) to Chapter II (Administration), which is codified beginning
at Section 2.90.

On December 18, 2019, based on direction from City Council,  staff prepared and recommended amendments to the Sunshine Ordinance and sought input from the Open Government
Commission (“Commission”) concerning those amendments.

On February 4, 2020, staff presented to the City Council proposed amendments to the Sunshine Ordinance, which included Commission’s input concerning the proposed ordinance. One
amendment, in particular, involved removing language, as violative of applicable law, from Section 2-93.8 (Penalties) of the AMC that had allowed the Commission to render any action that
violated the Sunshine Ordinance null and void (“null-and-void remedy”).

A majority of the City Council adopted staff’s recommendation, including the proposed amendments to Section 2-93.8 (Penalties). The City Council also provided direction to staff to work
collaboratively with the Commission to find an effective replacement to the null-and-void remedy.

The City Attorney’s Office had originally planned a public meeting for April 6, 2020 to begin the process of obtaining input from the Commission concerning a possible replacement to the null-
and-void remedy. That meeting was continued until June 24, 2020, due, in part, to the COVID-19 pandemic. On June 24, 2020, the Commission considered two proposals to replace the null-
and-void remedy: one added to the agenda by the City’s Attorney’s Office (originally proposed by Councilmember Knox White on February 4, 2020) in a supplemental memorandum (Knox White
Proposal) and one from former Commission member, Mr. Paul Foreman (“Foreman Proposal”). See Exhibit 1 (Knox White and Foreman Proposals). The Commission did not consider or vote on
the Knox White Proposal. Instead, in a series of motions, the Commission voted to embrace the Foreman Proposal, with minor modifications.

The City Attorney’s Office has taken additional steps to further consider the Foreman Proposal, including retaining special counsel (Olson Remcho) to conduct legal analysis of the Foreman
Proposal, and, in light of the legal analysis by Olson Remcho, the preparation of an alternative proposal for the Commission’s consideration this evening.

DISCUSSION

Considerations for Replacement of Null-and-Void Remedy

As noted in an earlier agenda report, the City Council offered a number of guiding remarks on a replacement for the null-and-void remedy, including that the replacement remedy should:

• Allow the Commission, if a violation is found, to make a recommendation to the originating body concerning the violation;

• Allow the originating body an opportunity to make a decision in light of the Commission’s recommendation;

• To facilitate consideration by the originating body, the Commission’s recommendation concerning the violation should be agendized for future discussion within a reasonable amount
of time (next  available meeting) at which time the originating body would consider  in a properly noticed and open meeting whether  to concur  or disagree with the Commission’s
recommendation;

• The replacement remedy should reflect the Council’s legal concerns over the now-removed null-and-void remedy, including alignment with the Charter, yet serve as an effective
replacement; and

• Any proposed amendment effectuating the replacement remedy should address the “status quo” while the matter is under review by the originating body.

Legal Analysis of Foreman Proposal

The City Attorney’s Office expressed preliminary concerns to the Commission in its June 24, 2020 agenda report, including concerns that portions of the Foreman Proposal:
1. improperly impair the Council’s authority to adopt local law;
2. violate the Charter’s mandate that the City Attorney’s Office is the City of Alameda’s (City) legal adviser; and
3. violate the Charter by forcing the City Council to obtain a supermajority to set aside a Commission recommendation on a complaint when only a simple majority is required for City

Council action, except as otherwise required by the Charter.

Olson Remcho appears to share these concerns with the Foreman Proposal. Olsen Remcho’s legal and practical concerns are further explained as follows:

Legal Considerations.

• Nondelegation Doctrine.  The Foreman Proposal  raises several  questions under the Charter, which specifies that  the City Council  exercises all  legislative power,  and the
nondelegation doctrine, which prohibits the City Council from delegating the public powers entrusted to it by the Charter. (See Thompson v. Board of Trustees of the City of Alameda, 144
Cal. 281, 282 [1904] [board may not by ordinance provide that citizen petition suspends its legislative and discretionary powers because to do so would divest the board and succeeding
boards of powers vested in it by the general law]; Kugler v. Yocum, 69 Cal. 2d 371, 376 [1968] [the nondelegation doctrine assures that “truly fundamental issues [will] be resolved by the
Legislature” and that a “grant of authority [is] . . . accompanied by safeguards adequate to prevent its abuse.”] [Citations omitted, quotations in original.]) Upon finding a violation, the
Commission would override the City Council’s legislative process, effectively nullifying the Council’s legislative action by enacting a stay and compelling further action by the City Council.
The amendment thus displaces the powers of the City Council as provided in the Charter, and places supervisory authority in the Commission. This power is unbounded; it is effective
upon the finding of any violation, without regard to the nature or effect of that violation or the substance of the local legislation. Under the Charter, however, the City Council is empowered
to make law, and the Charter defines with precision the manner in which it can take such action. (See Charter, Article III, Section 3-1; Article III, Section 3-10 through Section 3-14.) The
Charter evidences no intention that any other municipal body may impede, intercede, or nullify the City Council’s legislative process or delay the effectiveness of legislation. The only
exception under the Charter is the power of referendum reserved to the electors; specifically, the Charter provides that only the voters are empowered to halt or rescind an action of the
City Council. (See Charter, Article XXI, Section 21-1; Cal. Const. art. II, § 11; Charter, Article III, Section 3-3 [Council may refer an ordinance to the electors on its own motion]). By
enabling the  Commission  to  essentially  nullify  City  Council  actions,  the  amendment  delegates  lawmaking  authority  to  the  Commission in  contravention  of  the  Charter  and  the
nondelegation doctrine.

• Supermajority. Furthermore, the proposal would require the City Council to accept a cure-and-correct recommendation unless a supermajority of the City Council rejects the
recommendation. Article III, Section 3-4 of the Charter, however, specifies that the vote of three members of the City Council is necessary to take action, unless the Charter specifies a
different threshold (see, e.g., art. III, § 3-12). Therefore, an ordinance could not specify a different threshold.

• Independent Legal Counsel. The proposal would also grant the Commission the authority to retain its own counsel to advise the Commission in connection with any complaint that is
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filed.  Article VIII, section 8-2, however, provides that the City Attorney “shall be the legal advisor of and attorney and counsel for the City and for all officers and boards thereof, in all
matters relating to their official duties, and whenever requested in writing by any of them, he shall give his or her legal advice in writing.” Amending the Sunshine Ordinance to authorize
the Commission to retain its own counsel would conflict with the Charter.

Practical Considerations.

• The Foreman Proposal requires complaints regarding violations of Section 2-91 (public access to meetings) to be filed within 10 days after an item initially appears on an agenda.
This is underinclusive in both time and scope. First, violations of Section 2-91 may occur after that 10-day period, and the proposed amendment provides no mechanism for raising
such claims. Second, although Section 2-91 covers more than agenda obligations, the proposed amendment appears to contemplate complaints exclusively relating to agenda errors.
The proposed amendment would also effect a stay of all further proceedings until a complaint is resolved, unless the City Attorney certifies in writing that a stay will result in significant
prejudice to the City and at least four Councilmembers approve proceeding, which could interfere with the City’s ability to comply with statutory deadlines, such as those governing
elections.

Alternative Recommendations for Replacement of Null-and-Void Remedy

In light of the concerns expressed above, the City Attorney’s Office does not recommend the Foreman Proposal and for the reasons expressed below, the City Attorney’s Office continues to
recommend the Knox White Proposal.  Olsen Remcho agrees with the City Attorney’s Office’s recommendation.

Knox White Proposal (recommended by CAO and Olsen Remcho)

In contrast to the Foreman Proposal, the Knox White Proposal would amend the Sunshine Ordinance to provide that in the event a policy body receives a complaint alleging a violation of
Section 2.91 (public access to meetings), the body shall review such complaint and render a final decision by agreeing and curing, or disagreeing, with the Commission’s recommendation as
soon as practicable. To allow for the body’s review of the Commission’s recommendation, the City would be obligated to take all necessary actions to maintain the status quo to the maximum
extent authorized by law. A body’s decision to disagree with the Commission’s recommendation would not be subject to further administrative appeal, but could be subject to judicial review.

Unlike the Foreman Proposal, the Knox White Proposal does not raise legal issues relating to the delegation of authority and consistency with the Charter, because it does not attempt to
delegate the City Council’s legislative authority, mandate a higher vote threshold for City Council action than is set forth in the Charter, or authorize the Commission to retain its own counsel
notwithstanding the City Attorney’s authority to advise all City boards with respect to their duties.

Third Proposal (Modified Foreman Proposal)

The Commission may be interested to know that special counsel Olsen Remcho considered and prepared a third draft proposal that goes beyond the Knox White Proposal; however,  special
counsel does not recommend such an approach. Under this proposal, the “body” to which the complaint has been forwarded would at the Commission hearing be represented by and appear
through City staff (as is the current practice). While this third proposal would attempt to avoid the concerns raised by the Foreman Proposal, in part, by establishing a framework for cure-and-
correct orders, it would require the City Council to take affirmative action to overturn a cure-and-correct order issued by a subsidiary body, which, in special counsel’s opinion, could still raise
questions under the Charter and the nondelegation doctrine. For example, if the City Council were unable to obtain a quorum, then the Commission could effectively override an action of the
City Council. Such a proposal would also raise practical questions, such as how long the City Council would have to act to overturn a cure-and correct-order before it became effective and what
body  would  be responsible for  determining whether  the conditions  for  the cure-and-correct  order  had been satisfied.  The Commission,  for  instance,  may decide that  an action did not
substantially comply with the law, while the City Council could reach the opposite conclusion. The Knox White proposal avoids both the legal and practical concerns raised by the third proposal
by empowering the Commission to make cure-and-correct recommendations while vesting final authority in the City Council,  consistent with the Charter and the nondelegation doctrine.
Nonetheless, the third proposal is attached for illustrative purposes only. See Exhibit 2 (Draft Third Proposal).

RECOMMENDATION

Discuss and Provide Recommendations Concerning Potential Amendments to Article VIII (Sunshine Ordinance) of Chapter II (Administration) of the Alameda Municipal Code, as Amended, to
Replace “Null and Void” Remedy.

Respectfully submitted,
Michael H. Roush, Chief Assistant City Attorney
John D. Lê, Assistant City Attorney

Exhibits:
1. OGC Agenda Packet, dated June 24, 2020.
2. Draft Third Proposal (Illustration Only)
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