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Title

Discuss and Provide Recommendations Concerning Potential Amendments to Article VIII (Sunshine Ordinance) of Chapter II (Administration) of the Alameda Municipal Code, as Amended, to
Replace “Null and Void” Remedy
Body

To: Chair Tilos and Members of the Open Government Commission

BACKGROUND

On November 1, 2011, the City Council amended the Alameda Municipal Code (“AMC”) to add a new Article VIII (Sunshine Ordinance) to Chapter II (Administration), which is codified beginning
at Section 2.90.

On December 18, 2019, based on direction from City Council,  staff prepared and recommended amendments to the Sunshine Ordinance and sought input from the Open Government
Commission (“Commission”) concerning those amendments.

On February 4, 2020, staff presented to the City Council proposed amendments to the Sunshine Ordinance, which included Commission’s input concerning the proposed ordinance. One
amendment, in particular, involved removing language, as violative of applicable law, from Section 2-93.8 (Penalties) of the AMC that had allowed the Commission to render any action that
violated the Sunshine Ordinance null and void (“null-and-void remedy”).

A majority of the City Council adopted staff’s recommendation, including the proposed amendments to Section 2-93.8 (Penalties). The City Council also provided direction to staff to work
collaboratively with the Commission to find an effective replacement to the null-and-void remedy.

The City Attorney’s Office had originally planned a public meeting for April 6, 2020 to begin the process of obtaining input from the Commission concerning a possible replacement to the null-
and-void remedy. That meeting was continued until June 24, 2020, due, in part, to the COVID-19 pandemic. On June 24, 2020, the Commission considered two proposals to replace the null-
and-void remedy: one added to the agenda by the City’s Attorney’s Office (originally proposed by Councilmember Knox White on February 4, 2020) in a supplemental memorandum (Knox White
Proposal) and one from former Commission member, Mr. Paul Foreman (“Foreman Proposal”). The Commission did not consider or vote on the Knox White Proposal. Instead, in a series of
motions, the Commission voted to embrace the Foreman Proposal, with minor modifications.

On November 16, 2020, after taking additional steps to further consider the Foreman Proposal, including retaining special counsel (Olson Remcho) to conduct legal analysis of the Foreman
Proposal,  and, in light of the legal analysis by Olson Remcho, the City Attorney’s Office presented these findings to the Commission for their consideration. In its agenda report, the City
Attorney’s Office analyzed the Foreman Proposal and recommended adoption of the Knox White Proposal. See Exhibit 1 (OGC Agenda Item No. 3-B) Ultimately, the Commission resolved to
form a subcommittee, consisting of former members Schwartz and Pauling, with the limited charge of preparing an alternative, third proposal.

On December 14, 2020, the Commission presented the subcommittee’s findings and proposal. The Commission voted unanimously to recommend the subcommittee’s proposal to the full
Council.

As for January 2021, the composition of the Commission has substantially changed and a majority of the Commission’s membership is now comprised of new members. In an effort to be
inclusive of the new Commission members and to seek their valued input, the City Attorney’s Office has decided to return to the Commission for further discussion on this item and to ensure all
members of the current Commission have had a chance to participate and provide input into this process.

DISCUSSION

Considerations for Replacement of Null-and-Void Remedy

As noted in an earlier agenda report, the City Council offered a number of guiding remarks on a replacement for the null-and-void remedy, including that the replacement remedy should:

• Allow the Commission, if a violation is found, to make a recommendation to the originating body concerning the violation;

• Allow the originating body an opportunity to make a decision in light of the Commission’s recommendation;

• To facilitate consideration by the originating body, the Commission’s recommendation concerning the violation should be agendized for future discussion within a reasonable amount
of time (next  available meeting) at which time the originating body would consider  in a properly noticed and open meeting whether  to concur  or disagree with the Commission’s
recommendation;

• The replacement remedy should reflect the Council’s legal concerns over the now-removed null-and-void remedy, including alignment with the Charter, yet serve as an effective
replacement; and

• Any proposed amendment effectuating the replacement remedy should address the “status quo” while the matter is under review by the originating body.

Proposal of Subcommittee

The subcommittee’s proposal is set forth more fully in the Commission’s December 14, 2020 agenda report. See Exhibit 2 (OGC Agenda Item No. 3-B). Although the City Attorney’s Office has
not fully completed its legal analysis of this proposal, this should pose no obstacle to the purpose of this meeting, which is to gather any additional input from the Commission, particularly those
newly-sworn members. Rather, at this time, the City Attorney’s Office only offers some additional information for contextualizing one aspect of the subcommittee’s proposal: imposition of a
supermajority requirement on the Council See “Exhibit 1” to Exhibit 2 (OGC Agenda Item No. 3-B), at sections 2-93.2(g) and 2-93.8(c).

Specifically, the subcommittee proposal requires the Council to act by supermajority (4/5 vote) in two instances: (1) to undo an automatic stay imposed until a Sunshine Ordinance complaint is
resolved by the Commission [Section 2-93.2(g)]; and (2) to decline to accept a cure-and-correct recommendation from the Commission issued in response to a complaint [Section 2-93.8(c)].
Earlier, the City Attorney’s Office identified these proposed provisions as potentially violative of the Charter, which states that all Council actions, except otherwise specified, require only a simple
majority. In response, the subcommittee cited “numerous other resolutions and ordinances hav[ing] provisions that reference a 4/5 supermajority, without requiring additional Charter authority.”
At its December 14, 2020 meeting, the subcommittee members presented these instances as the legal justification for its 4/5 supermajority requirements in its proposal.

If in fact there are instances where the present or prior Council has adopted a supermajority requirement that contravenes the Charter, such instances should be removed or amended where a
clear violation of the Charter exists.

Notwithstanding the above, the City Attorney’s Office undertook a review of the sections identified by the subcommittee. Our analysis finds that the existing supermajority requirements are
generally grounded in some manner in state law, consistent with the Charter, or purely relate to parliamentary procedure and carry no substantive effect. Special Counsel, in consultation with the
City Attorney’s Office, have reviewed and analyzed all  such “other” instances analyzed, and the reasons for each. See Exhibit  3 (Analysis of  Other Alleged Instances of Supermajority).
Furthermore, in addition to what was identified by the subcommittee, Staff notes that one additional super-majority requirement exists in AMC Section 2-22, which requires four Council votes to
remove an Open Government Commission Member.  This was adopted in 2012, in conjunction with the now repealed and legally defective null-and-void remedy.  Similar to the null-and-void
remedy, we believe this was adopted in error and in clear contravention of the City Charter’s guidance that the Council acts by majority vote, unless otherwise provided for by the Charter or
State Law.
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In light of the above, Staff continues to recommend that the Commission consider supporting the Knox White Proposal for the reasons set forth in the Commission’s November 16, 2020 agenda
report. See Exhibit 1(OGC Agenda Item No. 3-B).

RECOMMENDATION

Discuss and Provide Recommendations Concerning Potential Amendments to Article VIII (Sunshine Ordinance) of Chapter II (Administration) of the Alameda Municipal Code, as Amended, to
Replace “Null and Void” Remedy.

Respectfully submitted,

Elizabeth A. Mackenzie, Chief Assistant City Attorney
John D. Lê, Assistant City Attorney

Exhibit(s):
1. OGC Agenda Packet, dated November 16, 2020
2. OGC Agenda Packet, dated December 14, 2020
3. Analysis of Other Alleged Instances of Supermajority
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